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1. EXECUTIVE SUMMARY

This Discussion Document contains six sections. This Executive Summary outlines the key points in 

the document.  The second section describes the legislative and capital market context in which NZX 

undertakes its regulatory activities.  The third section outlines a framework for assessing NZX's 

regulatory structure and the apportionment of roles across regulators. The fourth section assesses 

NZX's various regulatory functions against that framework. The fifth section proposes a set of changes 

for potential consideration.  The document concludes with a brief discussion of potential next steps 

and prioritisation.

The context for NZX’s Regulation and Market Supervision functions is legislation, and in particular the 

Securities Markets Act, 2003 (the “SMA”). Under the SMA, NZX must have in place, operate, and 

enforce a set of Conduct Rules. These Conduct Rules must be approved by the Minister.  The SMA 

requires NZX to both operationalise and enforce a set of Conduct Rules that include (i)  the Operation of 

the Market; (ii) the Conduct of NZX Participants; and (iii)  the Conduct of Listed Issuers.  The market 

itself represents the integrated operations of technology and rules.  NZX’s rules, and the discharge 

thereof, are fundamental to the health and competitiveness of the market.  To Issuers and Participants 

the Conduct Rules are an enforceable contract into which they enter.

In recent years a number of regulatory models have been postulated across the globe as “best 

practice” in terms of their regulatory structure.  There are a myriad of ways in which the allocation of 

regulatory functions and the enforcement thereof are managed globally. The choice is jurisdiction and 

circumstance specific.  The evidence does not support the concept of a single “best practice” model, 

but instead suggests there are trade-offs that need to be managed with all models.

NZX’s approach is that we will do what is right for New Zealand and focus on the long term. Over time,  

criticism will come from different quarters as different trends and political currents ebb and flow. For 

example, in 2004 the criticisms were focussed on the introduction of new corporate governance and 

broker compliance regimes.  Much more important than responding to any short-term trends, however, 

are longer term questions regarding the optimal regulatory architecture across the entire country.

This is the topic of this Discussion Paper. 

There are seven key structural principles that NZX believes should drive the design of the overall 

regulation framework and allocation of regulatory responsibility and accountability across the New 

Zealand capital markets. These are outlined below and discussed in detail in Section 3. 

1. Eliminate duplication;

2. Build centres of excellence;
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3. Eliminate arbitrage opportunities;

4. Effect public law principles;

5. Subscribe to long-term design principles; 

6. Build scale in regulatory functions; and 

7. Operate an integrated system.

While these theoretical design principles are necessary to achieve the best possible overall framework 

of regulators, they are not sufficient.  Practical criteria such as Responsiveness and Robustness are 

also fundamental. These are also outlined in Section 3.  Together the theoretical and practical criteria 

outlined herein will result in enhanced investor confidence and safety, market health, and a lower cost 

of capital to issuers. 

There are a great many facets to NZX's Regulatory activities. They cut across the gamut from advice, to 

capital, to market activity, to issuer activity, to market operations, and to enforcement. This paper 

breaks down the entire set of NZX’s regulatory activities and assesses those against the above 

outlined framework of robust theoretical and practical principles. 

Assessment against this set of criteria in this Discussion Paper results in the following potential 

proposed changes as they relate to NZX’s regulatory functions:

1. Removal of NZX from the area of supervising the advice component of NZX Participants, with 

that function potentially moved to the Securities Commission;

2. Removal of NZX from the area of supervising the prudential capital and client funds areas of 

NZX Participants, with that potentially moved to the RBNZ;

3. Consolidation of the approval of capital raising documentation between the Securities 

Commission and the Companies Office, with NZX's role clarified and limited to Listing Rules 

such as they may differ from legislation in certain respects;

4. Removal of the current enforcement function from NZX, with it moving to either the Securities 

Commission or a newly formed body that focuses only on enforcement; and

5. Clarification of the scope and remit of oversight reviews across NZX and potentially other 

regulators.

It is important to note that to implement these potential changes would require changes across the 

system, such that, using these principles overall, the organisation and design across and within other 
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regulators would also need to be assessed.  Specifically, for implementation of the above changes to 

be practical, an overall redesign of the regulatory framework would likely be required.

NZX DISCUSSION DOCUMENT: THE ALLOCATION 
OF CERTAIN REGULATORY FUNCTIONS ACROSS
NEW ZEALAND          5 of 20



2. CONTEXT

2.1. Local Context

The context for NZX’s Market Regulation and Supervision functions is legislation, and in particular the 

Securities Markets Act, 2003 (the “SMA”). Under that legislation NZX must have in place, operate, and 

enforce a set of Conduct Rules. These Conduct Rules must be approved by the Minister, but at a 

baseline, are understood to require a rule set that spans (i)  the Operation of the Market; (ii) the 

Conduct of NZX Participants; (iii)  the Conduct of Listed Issuers; and (iv)  the enforcement of (i) - (iii) 

above. 

The larger regulatory context for NZX’s Market Regulation and Supervision functions is the co-regulatory 

model outlined in the SMA. Under the co-regulatory model, market supervision and regulation functions 

are apportioned across the Securities Commission and NZX, thus creating a co-regulatory framework. 

2.2. Global context

In recent years a number of regulatory models have been postulated as “best practice” in terms of 

their regulatory structure.  Yet there is no standard model, nor one that can be defined as 

‘outperforming’.  For example, even in the Western world there are many differences: 

• In Australia, ASX has Market Supervision in a separate body. However, in its dealings with ASX 

on the AXE ECN application for access to CHESS, and as regards questions around the ASX’s 

anti-competitive Rule 16.12, all dealings were with ASX “Corporate”, not ASX Supervision, as 

these were seen as policy matters. Moreover, the split into a separate subsidiary has not 

prevented failures at brokers such as Tricom;

• In the UK, the FSA model was postulated as global best practice - whilst the capital market 

there was growing and taking market share from other financial centres. However, as we now 

look at it, the capital market that has perhaps been most imperiled by the financial meltdown 

has been the UK market, and the “universal” model of FSA regulation is under question;

• In the US, there is a series of specialist regulators who oversee different areas (equities 

markets and commodities and futures exchanges, for example, have been overseen by 

separate regulators), while the role of exchange operators has been broken down into 

exchanges (such as NYSE) which have a regulatory function, and market platforms (such as 

DirectEdge ECN and BATS), which don’t; 

• Canadian securities regulation is managed through laws and agencies established by Canada's 

13 provincial and territorial governments. Each province and territory has a securities 
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commission or equivalent authority.  Canada does not have a securities regulatory authority at 

the federal government level. The largest of the provincial regulators is the Ontario Securities 

Commission. The Canadian Securities Industry is also regulated by two self-regulatory 

organizations: the IIROC (Investment Industry Regulatory Organisation of Canada) and the MFDA 

(Mutual Fund Dealers Association). The Canadian Securities Administrators oversee these self-

regulatory organizations and rely on them as front-line regulators of securities dealers and their 

representatives.

In each of the above markets there have been cases of financial failure at financial intermediaries. 

While New Zealand has had its financial meltdown with many failures in the finance company sector, 

there have been no failures or loss of client funds over this period with respect to NZX Participants - 

even though they have been exposed to the same macro trends and risks, their scale is smaller, and 

their business has contracted materially with the fall in trading and listing volumes. On its face, 

therefore, and based on actual outcomes, the NZX Supervision function must be held in high regard 

with respect to client funds protection and confidence.

Moreover, even when Access Brokerage failed through fraud (with the CEO in jail after successful 

prosecution on multiple accounts by the SFO), through the swift action of NZX, no client lost a single 

dollar. 

There are thus many ways in which the allocation of regulatory functions and the enforcement thereof 

are managed globally. The choice is jurisdiction and circumstance specific.  We are clear that there is 

no single “best practice”, but there are trade-offs that need to be managed with all models.

2.3. Conflict of Interest - real or perceived? 

It is worth noting at this point that while, from time to time, there are questions around any perceived 

conflict of interest that NZX may have, NZX is currently obliged under the legislation to have Conduct 

Rules, operate and enforce them. 

There are a small number of vocal critics of the current model that point to a perceived conflict of 

interest. In particular, the assertion is made that being in commercial operations is a conflict with a 

regulatory role. There are, however, strong and robust rebuttals to this assertion, both at the theoretical 

and the evidentiary level.  

In particular, the blanket assertion that NZX would use its regulatory mandate to manipulate market 

outcomes - thereby generating more revenue for itself - has no underlying logic beyond sophistry and 

sound-bites.  Such behaviour is not only illegal, but it would undermine the long term value of our 

markets and, by association, the value of NZX.  There exists no incentive for NZX to do so, and plenty 

of incentives not to do so.  As stated earlier, the Rules are fundamental to the health and 

competitiveness of the market.
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NZX’s Rule system of waivers and rulings does not begin with the presumption that anything that 

crosses the principle-based Rules is disallowable conduct.  The Rules are cast widely, with a view that 

bringing more activity than is warranted inside the Rules, and having transparent and publicly available 

decisions on waivers, creates a high level of certainty.  The opposite approach, involving (i) a more 

narrowly drawn set of Rules; or (ii) a black letter law approach, would both inevitably be outdated and 

operated around by legal structuring.  The granting of waivers is thus anticipated in the design as a 

normal, healthy functioning aspect of the system.

It also must be remembered that, while NZX is currently - off the back of the global financial meltdown -  

a relatively easy target to attack in certain respects, it was not too long ago that the criticisms of NZX 

came from the opposite quarter. In 2004, when NZX redrafted its Issuer and Market Participant Rules, 

the criticism was very much that NZX was over-regulating. At that time, nobody raised a perceived 

conflict of interest.  Indeed, had it been an issue, the significant time and cost to develop and 

introduce such Rules would not have been deemed a worthwhile investment.

It is also worth noting in this context that the Securities Commission conducts an annual oversight 

review of NZX’s regulatory functions. This is an exhaustive process that, for example, in 2009 started 

in January for the 2008 year and is still ongoing.  The process involves fact gathering and interviews, 

followed by additional information requests, etc. 
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3. KEY PRINCIPLES

A. KEY THEORETICAL DESIGN PRINCIPLES

There are seven key theoretical principles that NZX believes should drive the design of the overall 

regulation framework and allocation of regulatory responsibility and accountability across the New 

Zealand capital markets. These are outlined below. 

1. Eliminate duplication. Overlap creates not only significant cost (in both direct expenditure and 

time), but also a lack of clarity for those being regulated. Examples of some of the overlaps 

that exist right now in the system include, for example [examples chosen for nexus with NZX 

regulation - the topic of this Discussion Paper]:

(i) The Companies Office reviews Prospectuses and Investment Statements while NZX 

reviews these also, as regards Listing Rules;

(ii) The Securities Commission also reviews exemptions from the Securities Act in relation to 

prospectuses, and the refreshment of certain prospectuses:

(iii) The Securities Commission and Companies Office both have responsibility with regard to 

Directors of issuers, as does NZX in certain aspects of enforcement;

(iv) NZX currently supervises NZX Participant Conduct with respect to their clients (e.g.,   

Know Your Client Rules). Upon introduction of financial advisors legislation, the 

Securities Commission will also oversee financial advice and practices with respect to 

NZX Participants; and

(v) The Securities Commission and RBNZ will both oversee any Designated Settlement 

System under forthcoming legislation.

2. Build centres of expertise and excellence. Fragmentation of certain functions means that, given 

New Zealand’s relatively small scale, we will not be able to build dynamic efficiencies over time 

including, most importantly, building real centres of regulatory excellence. While the duplication 

point above also works against the principle, in addition there are other examples of horizontal 

duplication.  For example the RBNZ oversees banks and non-bank deposit-taking institutions’ 

capital, while NZX oversees NZX Participants - which also collect and hold client moneys on 

Trust - and some of which are also banks.  

3. Build scale in regulatory functions.  Effective discharge of a regulatory function requires a 

critical mass of qualified and experienced staff whose skills can be applied across a range of 
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areas within each organisation, and contribute in an ongoing sense to (in this case)  New 

Zealand being a true Centre of Excellence.

4. Eliminate arbitrage opportunities. “Opt-in” regulation, or frameworks where actors can choose 

their regulator (or indeed, even whether they are regulated) should be eliminated.  For example, 

the Securities Commission and NZX both oversee different parts of the Futures and Options 

dealers in NZX - with such dealers able to opt in to either regime. It should be noted that, in 

this case, NZX inspects those it regulates as it deems this part of its function lies under its 

Conduct Rules, while the Securities Commission generally does not - creating an arbitrage risk.

5. Effect public law principles. The key principle is the separation between frontline regulator/

supervisor, and the enforcement function. NZX currently manages this separation through 

having a New Zealand Markets Disciplinary Tribunal (NZMDT) which it funds, but does not 

operate or otherwise participate in. The same issue will shortly become extant within the 

Securities Commission with respect to the oversight of financial advice, and enforcement of 

breaches thereto. 

6. Subscribe to long-term design principles. In the long-term, New Zealand will be best served by a 

right-sized co-regulatory model which recognises that, while conflicts are inevitable, 

transparency is also commensurately higher than in larger markets.  In addition, the 

reputational effects make long-term alignment between regulatory bodies better than in wider 

markets, where interactions are infrequent at best. 

7. Operate an integrated system. NZX is one part of a system. Therefore it makes sense to 

evaluate its regulatory role in the context of the organisation and governance arrangements of 

the entire regulatory gamut. Thus, while NZX lays out herein some potential arrangements for 

discussion, the wider context is the full set roles, organisational form, and governance 

arrangements of the entire set of regulators.

B. KEY PRACTICAL DESIGN PRINCIPLES

While the key design principles laid out in Section 3 of this Discussion Paper are necessary to achieve 

the best possible overall framework of regulators and responsibilities, they are not sufficient.  In 

particular, there are four additional practical design criteria that must also be effected together.  These 

criteria will result in enhanced investor confidence and safety, market health, and a lower cost of capital 

to issuers.  These are that the regulatory structure should be:

1. Relevant. To the conditions of New Zealand markets, and run by people who know and 

understand those markets.

2. Responsive.  In speed and accuracy.
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3. Robust.  An effective deterrent to inappropriate conduct.

4. Internationally Recognised.  That is trustworthy and trusted, so people want to participate in 

our markets.  

NZX believes that these 11 principles should, taken together and properly applied, ensure that there is 

no regulatory “patch protection” that does not support optimal regulatory outcomes.

NZX DISCUSSION DOCUMENT: THE ALLOCATION 
OF CERTAIN REGULATORY FUNCTIONS ACROSS
NEW ZEALAND          11 of 20



4. ANALYSIS OF NZX REGULATION’S FUNCTIONS

A. NZX PARTICIPANTS AND MARKET ACTIVITY

There are three major parts to NZX’s role with respect to Participants. These are each addressed 

below. 

4.1. Supervision of Advice Given by NZX Participants

Current Situation. NZX undertakes inspection programmes and utilises other tools to ensure that NZX 

Participants are in compliance with the high conduct standards under the NZX Conduct Rules. 

Catalyst for Change. The government has introduced legislation making the Securities Commission a 

universal regulator of client advice, regardless of whether the giver of that advice is an NZX Participant, 

or one of the many currently unregulated financial planners and advisors. 

Assessment against Principles. With significant duplication and fragmentation this structure, on its 

face, does not align with the Principles that it creates the potential for regulatory arbitrate through 

“discretionary” regulation, and may create investor risk.

Recommendation.  Consider consolidating at the Securities Commission.

4.2. Supervision of Market-Related Practices

Current Situation.  NZX oversees both trading activity and market related practices, such as broker 

practice, order-entry, trade reporting, etc.

Catalyst for Change.  None.

Assessment against Principles.  Building a centre of excellence and avoiding fragmentation, while 

ensuring that appropriate frontline/practical knowledge is brought to bear would see this function 

remain at NZX.

Recommendation.  No change.

4.3. Supervision of NZX Participant Capital and Client Funds

Current Situation. NZX collects daily liquid capital filing, and operates a risk-based inspection 

programme focused on Participant liquid capital and client fund administration. NZX notes that, with 

respect to its regulatory performance in the prudential supervision area, the pragmatic frontline 

approach taken has ensured that, NZX has not been an "ambulance at the bottom of the cliff".  The 
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approach is to work proactively with the market to ensure risk capital is actively managed on a daily 

basis at NZX Participant firms.  To their credit, NZX Participants have embraced the regime with daily 

reporting of liquid capital and risk positions. The information amassed by NZX is thus real-time, and is 

managed accordingly.  The effectiveness of this programme can be measured by the fact that, while 

finance companies have been failing, brokers in Australia have failed, and financial institutions more 

broadly are facing extremely challenging times, no NZX Participant has failed, and no client funds or 

capital have been placed at risk.

Catalyst for change. NZX is introducing a new Clearing and Settlement System. This system is being 

introduced under new legislation - the Designated Settlement Systems Bill. This legislation makes the 

RBNZ the ultimate prudential regulator of this infrastructure, and thus of the risk profile of capital 

through the post-trade environment for NZX Participants. As such, the capital risk in the market will be 

managed and regulated in a different manner than currently.  In addition, many NZX Participants are 

also banks, and are overseen by the RBNZ as such. While the focus of the two institutions is different 

(an equity trading and focus as against the RBNZ's legislated prudential oversight), there is both 

duplication in the market, and horizontal fragmentation (i.e. according to asset class).

Assessment against Principles. Given (i)  that impending legislation will ensure that the RBNZ has a 

supervisory role with respect to the Clearing and Settlement of the NZX equity, bond and derivative 

markets, (ii) the RBNZ now regulates a wide range of deposit-taking institutions; and (iii)  the RBNZ has 

an at-scale Centre of Excellence in the prudential regulation of risk and capital in New Zealand, it is 

also worth assessing whether the RBNZ is better placed than NZX to supervise NZX Participants’ 

capital and client funds.

Recommendation.  The RBNZ under the new non-bank deposit taking institution legislation is building 

an at scale Centre of Excellence beyond simply the prudential supervision of systemically important 

institutions.  The Centre of Excellence should be assessed for fit with the role of supervising the 

capital and client fund sides of NZX Participants.

4.4. Futures and Options Dealers

Current Situation.  Futures and options dealers can apply to be regulated by NZX.  If they do not pass 

accreditation (some have not), the Securities Commission will act as the default conduct regulator.

Catalyst for Change.  Introduction of the Settlement Systems Bill and the upcoming Securities Act 

rewrite will change the landscape in this area.

Assessment against Principles.  There is an arbitrage opportunity as NZX both charges and inspects its 

futures and options Participants - who generally are thus able to effectively to distinguish their brand 

from others who have not gained NZX accreditation.  Conversely, those whose conduct is supervised by 

the Securities Commission are not generally inspected.
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Recommendation.  Post the Securities Act re-write and the Deposit Guarantee Scheme, etc - and 

consistent with Sections 5.1 to 5.3 - consider consolidating market practices and activity at NZX, 

advice at the Securities Commission, and Prudential supervision of funds at the RBNZ .

B. SUPERVISION OF THE MARKET

4.5. Market Surveillance and Trading

Current Situation. NZX supervises second-by-second on-market trading activity, and ensures that order 

entry, order management, etc is in line with NZX market rules. This is a highly technical, frontline area 

where market integrity is paramount.

Catalyst for Change. The catalysts in this area reinforce the status quo. The advent of the Clearing 

House means that trading positions will result in margin and collateral in the risk management system, 

making it more important than before that the knowledge and supervision of market events are at NZX.  

This means the data and information can be utilised in the Clearing House as an additional safety 

measure as part of a strong risk management function.

Assessment against Principles.  There is an indelible and deep association between the operation of the 

markets, the operation of the markets system and trading platform, the maintenance and design of 

that platform, and the order management system and procedures, that is very technical. It is also a 

true frontline role best performed by a frontline regulator.  There is also a strong fit with the regulation 

of market practices, and a need to ensure scale across both functions, and across the functions 

outlined in Section 4.6 below.

Recommendation. No change. 

C. LISTED ISSUERS

There are three major parts to the regulatory activities NZX undertakes with respect to Listed Issuers.

4.6. Market Operations with Respect to issuers’ Announcements and Securities

Current Situation. This covers areas such as financial releases, application of trading halts, etc. This is 

a frontline role that requires the technical expertise to operate the market system and trading 

platform, apply trading halts, distribute releases to the market, and make real-time judgements.  Many 

of these decisions need to be made in real time, and under urgency, as they often get to the 

completion or otherwise of critical, time-driven events. A frontline regulator will ensure timely response.

Catalyst for Change. None. The advent of the Clearing House, whereby corporate actions are inputed 

and operationalised in the Clearing House, means that error rates will be minimised and efficiencies for 
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complex market activities will be enhanced by contiguous and continuous running of core market 

operations, and Clearing House corporate actions and risk management functions. 

Assessment against Principles.  All relevant principles would suggest that no improvement would be 

gained by shifting this function.  Instead, any movement would create fragmentation and an almost 

certain escalation in error rate.  The cost to the public would increase as duplication would be required 

(given the Securities Commission cannot run a Clearing House).  

Recommendation:  No change.

4.7. Waivers and Rulings

Current Situation. The Issuer Rules are principle-based. They are deliberately drawn so that a range of 

conduct is brought within the remit of NZX. This ensures transparency in any resulting decision, and the 

principles are flexible enough to be resilient to a multiplicity of situations and changes over time. It 

thus avoids the myriad issues with black-letter rules. NZX’s function requires responsiveness and 

urgency, as these events can have immediate impact on the life of a corporate, so availability 24 hours 

a day is required. This is a not infrequent occurrence.  NZX publishes each waiver and ruling decision 

to the public - ensuring transparency and certainty.

Catalyst for Change.  None.

Assessment against Principles.  All design and practice principles, including right-sizing would suggest 

that the status quo is the best outcome.  

Recommendation.  No change.

4.8. Listing and Capital Applications

Current Situation. IPOs, depending on the exact details may require engagement with NZX (for 

compliance with NZX Listing Rules), the Companies Office (for compliance with the Securities Act)  and 

potentially the Securities Commission. As the legislation and NZX Listing Rules are different in parts, 

the functions performed by NZX and the statutory regulators are not identical. The NZX Listing 

Subcommittee brings an experience with market practice aspect to the role, where broader issues 

around market practice can be communicated. Many smaller Issuers, for example, may meet the 

legislation, but may present financial information in ways that the market does not understand. The 

NZX Rules also have discretionary elements which, for example, were used to refuse a Bridgecorp 

listing application.  NZX has additional rules (e.g., spread requirements) that are not in legislation and 

may be market-specific (e.g., NZSX v. NZAX rules differ in many respects).

Catalyst for Change. Substantial duplication and overlap exists in the current process. 
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Assessment against Principles. IPOs and other offerings are made under Securities Law and 

applications made for listing under NZX Listing Rules. Review from both a legislative and Listing Rules 

perspective is sensible. 

Recommendation.  Consider reducing duplication across Securities Commission, Companies Office and 

NZX, with NZX reviewing against Listing Rules only.  

D. ENFORCEMENT

Current Situation. NZX re-wrote its Rule Book in 2004 to create a specific enforcement function outside 

NZX.  This is the New Zealand Markets Disciplinary Tribunal, currently chaired by an independent QC, 

Stephen Kos. It functions extremely well, and has no operational or other interaction with NZX except 

for that initiated by the NZMDT.  NZX is very pleased with the quality of NZMDT, comprising more than 

20 of New Zealand's top professionals, who give their time at considerably below opportunity cost in 

order to contribute to the effective workings of the listed markets.  The NZMDT is funded by NZX and 

from such fines as may be levied by NZMDT.

Catalyst for Change. The major NZMDT enforcement actions tend to be with continuous disclosure or 

market manipulation identified by NZX. These are legislative, and on many occasions are also 

investigated by the Securities Commission. 

However, strictly taking the principles as a guideline, the mere fact that this background noise is 

continuous must be factored into any thinking identified above. While it is a factor, however, it is only a 

minor one compared with the inefficiency and duplication.

Assessment against Principles. This is a complex area. The Securities Commission as a statutory 

regulator has greater powers to enforce major issues in the continuous disclosure and market 

manipulation/insider trading areas. However, there are a number of other areas which are de-minimis, 

may not require the machinery of the state, and may be better served by timely turnaround. Other 

areas, such as breach of order book rules or procedures, are highly technical and require detailed 

operational knowledge. Finally, the Securities Commission will soon be the frontline regulator of 

advice, any breaches of which it will also enforce.

Recommendation. NZMDT is currently visibly separated from NZX’s Market Supervision functions and 

NZX generally.  However, under the principles of avoiding duplication and building Centres of 

Excellence, NZMDT should be permanently separated from NZX in every respect.  It could be merged 

with the Securities Commission, or reconstituted as a separate, new enforcement body that enforces 

for all breaches, including statutory. 
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E. OVERSIGHT REVIEWS

Current Situation. The SMA defines a co-regulatory system whereby NZX and the Securities Commission 

work together to discharge various regulatory and market supervision functions. In 2005  the Securities 

Commission instituted an Oversight Review of NZX, arguing that the transparency into the performance 

of NZX would improve market confidence. NZX has accepted this argument. However, no such 

systematic oversight review is conducted of statutory regulators and, other non-statutory regulators, or 

their performance.

Catalyst for Change. As part of any reallocation of responsibilities, the supervision of the supervisor 

must also be considered as a fundamental part of design. The scope of any such oversight review must 

also be considered, and clarifying that would be very helpful to streamline processes.  Certainly in 

parts, for example, with respect to Futures and Options dealers, there are asymmetries behind the 

Securities Commission inspecting NZX's performance with regard to its supervision of F&O dealers, but 

nobody inspecting the Securities Commission’s own work in identical respect.  More importantly 

however, there is no clarity as to the scope of such reviews, or discussion as to what is optimal.

Assessment against Principles. To ensure arbitrage does not exist across co-regulators, and to maximise 

the practical principles of Robust, Responsive, and Recognised, the overall New Zealand Capital 

Markets may benefit from additional transparency into statutory, as well as all non-statutory regulators.

Recommendation. As part of any overall redesign of the entire system, assessment should be made, 

and regulations (or legislation) drafted to clarify the scope and remit of such activities. 
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5. SUMMARY OF CHANGES PROPOSED FOR DISCUSSION

As is clear from the preceding analysis, there are a great many facets to NZX's Regulatory activities. 

They cut across the gamut from advice, to capital, to market activity, to issuer activity, and market 

operations. The structure of this paper has been to identify all the component parts of regulatory 

activities and assess those against a framework of robust theoretical and practical principles. As 

stated at the outset, NZX's only interest in regulation of the New Zealand Capital Markets is that it is 

performed in the most effective manner, and drives the healthiest capital market possible for New 

Zealand.

Assessment against this set of criteria has resulted in the following potential changes as they relate to 

NZX:

1. Removal of NZX from the area of supervising the advice component of NZX Participants, with 

that function potentially being moved to the Securities Commission;

2. Removal of NZX from the area of supervising the prudential capital and client funds areas of 

NZX Participants, with that function potentially being moved to the RBNZ;

3. Consolidation of the approval of capital raising documentation, with NZX's remaining role 

clarified and limited to Listing Rules such as they may differ from legislation in certain 

requirements;

4. Removal of the enforcement function from NZX, moving it to either the Securities Commission 

or a newly-formed body that focuses only on enforcement; and

5. Clarifying the scope and remit of oversight reviews across NZX and potentially other regulators.
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6. FIT WITHIN AND DESIGN OF THE LARGER REGULATOR SYSTEMS

Current Situation.  The above analysis is, we believe, analytically robust and comports with the key 

principles that we believe will deliver the best long-term outcomes for the New Zealand capital market.  

However, the analysis is, critically, limited to NZX only.  

The most important outcome to achieve is to have an entire set of institution arrangements that are 

structured and designed in a way that is both theoretically sound and robust in practice (i.e., it works 

effectively at a practical level to achieve the desired outcomes).   

As outlined earlier, NZX believes it is self-evident that changes should only be made where there is 

justified confidence of an actual improvement in outcomes.  It is self-evident that, if this is not the 

case, any theoretical improvement in the regulatory architecture will not result in actually improved 

outcomes.  This Discussion Paper assumes that roles shifted to other parties will be operationalised 

consistently at a more effective level than currently applies.

Catalyst for Change.  Overall, there are no “burning platform” catalysts for change.  Indeed, any 

wholesale change prior to the fundamental rewrite of the Securities Act is as likely to be wrong as 

right, and may prejudice that process - both in substance and timeline.  Moreover, in NZX's view, the 

most important near-term priority is the Securities Act rewrite - which is the foundation legislation upon 

which our capital markets are based. Many of the issues that have imperiled investor outcomes, 

stymied productive innovation, and stunted the growth of the capital markets can be traced directly to 

the obsolete nature of much of the Securities Act which has not been strategically or substantively 

addressed since 1978. 

Assessment against Principles.  As stated above, more important than having a structure and design 

that is theoretically sound, is having a set of institutions that - individually and as an entire system -  

work effectively at a practical level to achieve the desired outcomes. At present, it would be a rather 

heroic assumption to conclude that the overall structure is sound. As stated in the CMD Interim 

Report, there are issues with the overall design of the system of regulators, and the effectiveness of 

some of those regulators in certain parts, such that - even if there were a will to change to the 

structure outlined in here immediately - it would not be in the interests of investors and the wider 

public.  

There are also many possible outcomes of the Securities Act rewrite that would impact on the analysis 

and recommendations in this document. As such, and given the critical importance of getting the 

Securities Act rewrite done accurately and soon, it would seem that the issues discussed in this 

Discussion Paper should form a medium-term, rather than a short-term priority.

Recommendation.  NZX remains comfortable with its current set of Regulatory and Market Supervision 

responsibilities, and its discharge of such. However, as outlined in this Discussion Paper, NZX believes 
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that, under certain circumstances, certain of its regulatory functions may be better discharged by other 

(existing or new) regulatory institutions or institutional arrangements.  NZX looks forward to working 

with the broader set of capital market stakeholders and government in this area.

There are two potential next steps following this Discussion Paper. The first is to discuss and debate 

the matters in this paper at a theoretical level. If the ideas in this paper are, in full or part, accepted as 

sound, an assessment of the formulation of the entire framework of regulators across the capital 

market would be the next step prior to any implementation.

NZX DISCUSSION DOCUMENT: THE ALLOCATION 
OF CERTAIN REGULATORY FUNCTIONS ACROSS
NEW ZEALAND          20 of 20


